
STATE OF I{ETd YORK

STATE TAX COI*TI'fiSSION

In the Matter of the
o f

Midland Capital

Petition

Corp.

AIT'IDAVIT OF UAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 94 of the Tax Law for
the Years 1969 & 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
certified mail upon Midland Capital Corp., the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Midland Capital  Corp.
110 Wi l l ian  St .
New York, NY 10038

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United $tates Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the pet i t ioner
said wrapper is the last known address

Sworn to before me this
14th day of August,  1981.



STATE OF NEW YORK
STATE TAX COM!{ISSION

In the Matter of the Petition
o f

Midland Capital  Corp.

for Redetermination of a Deficiency or a Revision
of a Deteroination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1969 & 1973.

AIT'IDA\IIT Otr' MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
certified mail upon Alan Greene the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid ti'rapper addressed as follows:

Alan Greene
Price, I{aterhouse & Co.
153 East 53rd Street
New York, NY L0022

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.,

Sworn to before ne this
14th day of August,  1981.

/r--'--''



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

August 14, f98f

Midland Capital Corp.
110 Wil l ian St.
New York, NY 10038

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your rigbt of review at the adninistrative leveI.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted uoder
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TN( COI'IMISSION

Petitioner' s Representative
Alan Greene
Price, I,laterhouse & Co.
153 East 53rd Street
New York, NY 10022
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TN( COM}IISSION

In the Matter of the Petition

o f

MIDTAIID CAPITAL CORPORATION

for Redetermination of a Deficiency or for
Refund of Franchise Tax on Business
Corporations under Article 9-A of the Tax
Law for the Years 1969 and 1973.

DECISION

Petitioner, Midland Capital Corporation, 110 William Street, New York, New

York 10038, filed a petition for redeteroination of a deficiency or for refrrnd

of franchise tax on business coryorations under Article 9-A of the Tax taw for

the years 1969 and 1973 (Fi le Nos . 16743 and 16748).

A fornal hearing was held before Herbert Carr, Hearing Officer, at the

offices of the State Tax Connission, Two World Trade Center, New York, New

York, on May 15, 7979 at 2:50 P.M. Petit ioner appeared by Price, Waterhouse &

Co. (AIan Greene, CPA). The Audit Divisioa appeared by Peter Crotty, Bsq.

(Aliza Schwadron, Esq. , of counsel).

ISSI]E

hlhether petitioner, a regulated investment company,

net operating loss deduction, based upon a net operating

1972.

is entitled to a 1969

Ioss sustained in

-r-
TINDINGS OF FACT

Petitioner, Midland CapiLal Corporation, is a domestic corporation.

Pet i t ioner t imely f i led a claim for credit  or refund of $171157.91 on

22, 1976, which was denied by the Audit Division of the Departnent ofJanuary
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Taxation and Finance. The clain was predicated upon petit ioner's assert ion of

a net operating loss sustained Ln 1972 which it sought to carry back to 1969.

3. Petitioner filed an election to be taxed as a regulated iuvestnent

company, pursuant to section 851, et seq. of the Internal Revenue Code, for the

year 1969. It  did not f i le such an election for 1972.

4. The pet.ition with respect to 1973 is deemed withdrawn.

5. Petit ioner sustained a net operating loss for FederaL tax purposes of

$263,785 for  the year  L972.

coNctusroNs 0F [AI{

A. That for purposes of the franchise tax on business corporations,

"entire net income'r is defined by subdivision 9 of section 208 of the Tax f,aw

as total net incone from all sources, which shall be presumably the same as the

entire taxable incone which the taxpayer is required to report (or would be

required to report if it had not made a subchapter s election) to tbe Internal

Revenue Service.

The regulation in force for the year at issue provlded that rrFederal

taxable income", as defined by section 63 of the Internal Revenue Code and not

any special tytrle of income such as investment cotrpany taxable income, was the

starting point for conputation of entire net income. Former 20 NYCRR 3.fl.

B. That section 208.9(f) pernits the corporate ta:ipayer a net operating

loss deduction in computing entire net incone, as follows:

I'A net operating loss deduction shall be allowed whicb shall be
presunably the same as the net operating loss deduction allowed under
section one hundred seventy-two of the internal revenue code of
nineteen hundred fifty-four, or which would have been allowed if the
taxpayer had not made an election under subchapter s of chapter one
of the internal reveoue code, except that (1) any net operating loss
included in deternining such deduction shall be adjusted to reflect,
the inclusions and exclusions from entire net income required by
paragraphs (a),  (b) and (g) hereof,  (2) such deduct ion shal l  not
include any net operating loss sustained during any taxable year
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beginning prior to January first, nineteen huodreil sixty-one, or
during any taxable year in which the taxpayer was not subject to the
tax imposed by this article, and (3) such deduction shall not exceed
the deduction for the taxable year allowable under section one
hundred seventy-two of the internal revenue code of nineteen hundred
fifty-fourr or the deduction for the taxable year which would have
been allowable if the taxpayer had not made an election under sub-
chapter s of chapter one of the internal revenue code;".

The third clause of the above-quoted paragraph has consistently been inter-

preted by the State Tax Counission as limiting the amount of the New York net

operating loss deduction to that anount actually absorbed for Federal purposes

in the taxable year (or, where applicable, to that portion of the deduction

nece$sary to reduce entire Federal tarable incone to zero). Matter of Telnar

Comm]rnlcations Corp., State Tax Conm., June 20, 7974; Matter of Savin Business

MqcFines Corp., State Tax Comm., March 24, 1970;

I tg , '  State Tax Conm.,  March 9,  f970;  Mat ter  o f  Spedcor  Elect ronics,  Inc. ,

State Tax Cotm., March 9, 1970; Matter of Vision Aesociates. Inc., State Tax

com., March 9, 197Q; Matter of Al l ied tr 'ence, fqc., State Tax conm. Advisory

Opin ion,  Juae 11,  1980,  TSB-H-80(1t )C.

C. That section 852(b)(e) of the Internal Revenue Code provides io pertinent

"The investnent company taxable income shall be the tqrable incone of,
the regulated investment company adjusted as follows:

& & *

"(B) The net operating loss deductioa provided ia section L72 shall
not  be a l lowed.r t

D. That Chapter 500 of the Laws of 1979, effective JuIy 5,1979, granted

to the regirlated investnent company the tax advantages available to it under

section 852 of the Internal Revenue Code (e.g., the deducti.on for dividends

paid to shareholders) and specifically denied to the regulated investment
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conpany the New York net operating loss deduction, in conformity with Federal

law.

t'For aay taxable yearr beginning on or after January firstt
nineteen hundred eighty of a regulated investnent coupany, as defined
in section eight hundred fifty-one of the Internal Revenue Code of
nineteen hundred fifty-four, in which such company is subject to
federal incone taxation under section eight hundred fifty-two of such
code, such conpany shall be subject to a tax conputed under either
clause one or four of paragraph (a) of subdivision one of section two
hundred ten of this chapter, whichever is greater, and shal} not be
subject to any tax under article thirty-two of this chapter. In the
case of such a company the tern tentire net inconet neans 'investoent

tompany taxable income' as defined in paragraph two of subdivision
(b) of section eight hundred fifty-two, as modified by section eigbt
hundred fifty-five, of the internal revenue code of nineteen hundred
fifty-four plus the anount taxable under paragraph three of subdivison
(b) of section eight hundred fifty-two of such code subject to the
modification reguired by subdivision nine of section two hundred
elght of this chapter, other than the nodification required by clause
two of paragraph (a) and by paragraph (f) thereof, including the
modification required by paragraphs (d) and (e) of subdivision three
of sectioa two hundred ten of this cbapter." Tax Law section 209,7.

E. That except as specifically provided in New York statutesr net incone

nust be computed in accordance with the definitions and dictates of the fnternal

Revenue Code. During the year at issue, the regulated investment conpany was

prohibited by Federal law from availing itself of a deduction for net operating

Iosses .  Inso far

not util ized as a

as the net operating loss sustained by petitiooer in 1972 was

carryback to 1969 for Federal purposes, such loss nay not be

utilized as a carryback to 1969 for state purposes. See Matteq of Hemisphere

Fund. Inc., State Tax Conm., January 30, 1981. Petit ionerts argunent that i t

was deprived of any tax benefit fron its loss rests upon equitable grouads and

was addressed, in substance, by the Supreme Court in United States v. Foster

32, 43-44 (1976).429Lumber
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F. That the petition of Midland Capital Corporation is hereby denied.

DATED: Albany, New York

AUG 14 1981

ATB TAX COIOIISSION


